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Ken Berry, in pro per

10567 Mariposa Avenue
Jackson, CA 95642
Telephone (209) 223-1769 A “

3
A

BEFORE THE STATE OF CALIFORNIA
STATE WATER RESOURCES CONTROL BOARD

) PETITION NO.
)
Ken Berry, and )
)
California Citizens for Environmental ) PETITION FOR REVIEW
Justice )
) OF APPROVAL OF CLEANUP AND
A )
Petitioners ) ABATEMENT ORDER R2-2008-0093
)
) (Water Code §13320)
)
San Franciso Bay Regional Water )
Quality Control Board )
)
Acting Agency )
)
)

INTRODUCTION AND SUMMARY
1. Exhibit A is a copy of Cleanup and Abatement Order (CAO) No. R2-2008-0093
(ORDER), which was approved by the San Francisco Bay Regional Water Quality Control Board
(R2WB) and singed by the Executive Officer (EO) on November 12, 2008. Exhibit B is the Notice
of Exemption (NOE) singed on November 14, 2008 by the EO.

DECEMBER 5, 2008 PETITION FOR REVIEW (PETE’S STOP)
-Pagelof 6-




O 0 3 N i RWN

NN N R NN NN N e e e e e e e b b
o2 I R e N U L U S = Yo I+ < B S« NV T GV S e =

2. Exhibit C is a copy of the letter Petitioners submitted on October 28, 2008 (which was
received on October 30, 2008). As explained in that letter, Finding No. 13' of the ORDER identifies
Water Code (WC) §13304 as the authority for issuing the CAO. Finding No. 15? of the ORDER
cites California Code of Regulations Title 14 (14 CCR) §15321 as the Categorical Exemption (CE)
which exempts the ORDER from preparation of an environmental analysis pursuant to the California
Environmental Quality Act (CEQA, Public Resource Code (PRC) §21000 et seq.). Such citation
is unlawful and the R2WB has not proceeded according to law with regard to ORDER R2-2008-
0093.

3. The citation of 14 CCR §15321 is unlawful because it is prohibited by 14 CCR
§15300.2(e) and PRC §21084(c), which prohibit the use of CE on projects which take place on sites
included in any list prepared pursuant to Government Code (GC) §65962.5. GC §65962.5(c)(3)
requires the listing of any site for which a CAO is issued pursuant to WC §13304.

4. There are no applicable exceptions to this prohibition.

5. Petitioners raised this CEQA issue prior to the time at which the R2ZWB formally
considered the matter. Petitioners are now without recourse except to file this Petition.

PETITION INFORMATION
6. The following information is provided in accordance with the instructions on the SWB
website at the following Internet address on December 5, 2008:
1/
http://www.swrcb.ca.gov/public_notices/petitions/water_quality/wqpetition_instr.shtml
//
6.1. Name, address, telephone number, and email address of Petitioners:

Ken Berry

! This was Finding No. 14 in the draft CAO, which Petitioners’ letter dated October 28, 2008 addressed.

2 This was Finding No. 17 in the draft CAO, which Petitioners’ letter dated October 28, 2008 addressed.
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California Citizens for Environmental Justice
10567 mariposa Avenue

Jackson, CA 95642

209-223-1769

berrv-k@sbcglobal.net

6.2. Action or inaction:

Exhibit A is a copy of Cleanup and Abatement Order No. R2-2008-0093, which was
approved and signed by the Executive Officer of R2ZWB on November 12, 2008.
Rxhibit B is a copy of the Notice of Exemption signed by the Executive Officer on
November 14, 2008.

6.3. Date of action:

November 12, 2008.

6.4. Statement of reasons why inaction is inappropriate or improper:

Refer to preceding INTRODUCTION AND SUMMARY for full details. The San
Francisco Bay Regional Water Quality Control Board failed to comply with the
California Environmental Quality Act when it cited a Categorical Exemption for a
project on a site included in the Cortese List. The action is a continuation of a long
standing, statewide pattern of unlawful activity intended to avoid analysis of the
environmental consequences of actions approved by the State Water Resources
Control Board and its subordinate departments, the Regional Water Quality Control

Boards.

6.5. How the petitioner is aggrieved:

Petitioners pay taxes and elect representatives to enact laws. Petitioners have the
right to require those employed by the public to obey the rules and procedures

lawfully enacted by the Legislature.

6.6. Action requested:
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1/

Petitioners request that the SWB order the San Francisco Bay Regional Water
Quality Control Board to rescind and reconsider Order No. R2-2008-0093 and to
obey State law when doing so, or to take action directly.

6.7. Points and Authorities supporting Petitioners’ request:
Refer to INTRODUCTION AND SUMMARY, supra, and MEMORANDUM OF
POINTS AND AUTHORITIES accompanying this PETITION.

6.8. Statement that notice has been provided to Regional Water Board and discharger:
Complete copies of this Petition have been mailed to the following persons and/or

organizations:

San Francisco Bay Regional Water Quality Control Board (Agency)
1515 Clay Street, #1400
Oakland, CA 94612

Cuong Chon Huynh (Discharger)
Pete’s Stop

290 Keyes Street

San Jose, CA 95112

Dung Ha and Kieu Huynh (Discharger)
2130 Hillstone Drive
San Jose, CA 95138

Peter Sialaris (Discharger)
3313 Yerrington Court Avenue
Modesto, CA 95355
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1/
6.9. Statement that issues were first raised with the Regional Water Board:

Exhibit C is a copy of the letter that was submitted by Certified United States Mail
on October 28, 2008 and received on October 30, 2008, prior to the meeting held on
November 12, 2008 at which the R2ZWB considered the ORDER. That letter
explains how Order No. R2-2008-0093 violates the prohibition in 14 CCR
§15300.2(e).

Dated: December 5, 2008

P,
/

/s/ Ken Berry,

California Citizens for Environmental Justice
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VERIFICATION

7.1, Ken Berry, wrote the letter dated October 28, 2008 requesting that the RZWB obey State
law and which is attached as Exhibit C. I enclosed the letter with 6 others® in an envelope and
deposited the envelope in the United States Certified Mail, as shown by the receipts in Exhibit D*.
All of the statements in this Petition, in the accompanying Memordandum of Points and Authorities,
and in the attached letter that I authored, are true and correct to the best of my knowledge. Except
regarding my conclusions based on facts, all facts stated herein and all documents attached to this
Petition, and the accompanying Memorandum of Points and Authorities are accurate representations
of documents in the record of proceedings for the project approved by CAO R2-2008-0093.

8. I so declare under penalty of perjury in Jackson, California on December 5, 2008.
Dated: December 5, 2008

Ve B
7

/s/ Ken Berry,

California Citizens for Environmental Justice

3 The envelope contained CEQA comments for three projects. In addition to a one page comment letter
similar to that attached as Exhibit C, there was also a letter requesting notification pursuant to PRC §21092.2 and a
cover letter identifying the contents of the envelope.

4 Exhibit D is attached to the Memorandum of Points and Authorities for this Petition..
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Notice of Exemption

To: Office of Planning and Research From: San Francisco Bay
PO Box 3044 Regional Water Quality Control Board
1400 Tenth Street 1515 Clay Street, Suite 1400
Sacramento, CA 95812-3044 Oakland, California 94612

Project Title: Final Order

Project Location - Specific: Pete’s Stop, 290 Keyes
Project Location - City: San Jose
Project Location - County: Santa Clara

Description of Project:
Water Board Order No. R2-2008-0093

Name of Public Agency Approving Project: San Francisco Bay Regional Water Quality Control Board

Name of Person or Agency Carrying Out Project: San Francisco Bay Regional Water Quality Control
Board

Exempt Status: (check one)
(] Ministerial (Sec. 21080(b)(1); 15268);
] Declared Emergency (Sec. 21080(b)(3); 15269(a));
] Emergency Project (Sec. 21080(b)(4); 15269(b)(c));
X Categorical Exemption. State type and section number: Section 15321 of the CEQA Guidelines
[ Statutory Exemptions. State code number:

Reasons why project is exempt:
Water Board adopted enforcement order

Lead Agency
Contact Person: Nathan King Area Code/Telephone/Extension: (510) 622- 3966
" Digitally signed by

W/Y/Cﬂ:@/ %/67{/&// Bruce Wolfe
/

Date: 2008.11.14
Signature: 18:31:25 -08'00° Date: November 14, 2008 Title: Executive Officer

Bruce H. Wolfe
X Signed by Lead Agency
[] Signed by Applicant

Date received for filing at OPR:



Ken Berry 10567 Mariposa Avenue, Jackson, CA 95642 berry-k@sbcglobal.net

October 28, 2008

San Francisco Regional Water Quality Control Board
1515 Clay Street, Suite 1400
Oakland, CA 94612

Re:  Pete’s Stop
Cleanup And Abatement Order No. [UNIDENTIFIED]

The San Francisco Regional Water Quality Control Board (R2ZWB) proposes to approve a Cleanup
and Abatement Order (CAO) as Item 5a on its agenda for its regular meeting to be held on
November 12, 2008. Approval of the proposed CAO would establish site cleanup requirements.

The proposed action is unlawful because it violates the requirements of the California Environmental
Quality Act (CEQA, Public Resources Code (PRC) §21000 and following). In particular, Finding
No. 17 of the proposed CAO cites Title 14 of the California Code of Regulations (14 CCR) §15321
as the authority for not preparing an environmental analysis. 14 CCR §15321 is a Categorical
Exemption.

However, 14 CCR §15300.2(e) prohibits any categorical exemption from being utilized to avoid
preparing an environmental analysis for any site on any list compiled pursuant to Government Code
(GC) §65962.5. GC §65962.5(c)(3) requires the listing of any site for which a CAO is issued
pursuant to Water Code (WC) §13304 concerning the discharge of hazardous materials. “Hazardous
materials” are defined in Health and Safety Code (HSC) §25501(0).

Finding No. 14 of the proposed CAO identifies the authority for taking the action as WC §13304.
This comment is submitted pursuant to CEQA and is submitted on my behalf and behalf of the
California Citizens for Environmental Justice. Violation of GC §65962.5 and 14 CCR §15300.2 are
is long standing and widespread practice of the State Water Resources Control Boards (SWB) and
the Regional Water Quality Control Boards (RWBs), of which R2WB is one.

You may call me at 209-223-1769 if you have any questions.

Sincerely,

Ken Berry,
California Citizens For Environmental Justice
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Ken Berry, in pro per
10567 Mariposa Avenue
Jackson, CA 95642
Telephone (209) 223-1769

BEFORE THE STATE OF CALIFORNIA
STATE WATER RESOURCES CONTROL BOARD

) PETITION NO.
Ken Berry, and 3
California Citizens for Environmental 3 MEMORANDUM OF POINTS AND
Justice % AUTHORITIES IN SUPPORT OF
Petitioners g PETITION FOR REVIEW
% OF APPROVAL OF CLEANUP AND
% ABATEMENT ORDER R2-2008-0093
San Francisco Bay Regional Water )
Quality Control Board )
)
Acting Agency 3
;
INTRODUCTION

1. This MEMORANDUM OF POINTS AND AUTHORITIES (PA) augments the
description of the violation of the California Environmental Quality Act (CEQA, Public Resources
Code (PRC) §21000 et seq.) contained in the “INTRODUCTION AND SUMMARY” section of the
PETITION FOR REVIEW (PETITION) in this case.

DECEMBER 5, 2008 POINTS AND AUTHORITIES (PETE’S STOP)
-Page 1 of 5-




O o0 N1 N R W N

NN N NN NN e e b e e b e e e
0 ~1 O WL kR W N = O W 0 1IN W R W DN~ O

2. Petitioners believe that the comment letter dated and submitted October 28, 2008 and
received on October 30, 2008 was lost before the San Francisco Bay Regional Quality Control
Board (R2WB) considered Cleanup and Abatement Order (CAO) R2-2008-0093 (ORDER) on
November 12, 2008. Written comments were to be received by September 15, 2008. In a similar
case, the R2ZWB has asserted that it was not required to consider comments made after the deadline
for submitting comments, and that consideration of this PETITION is inappropriate because
Petitioners did not make comments prior to the RZWB making its decision.

3. The State Water Resources Control Board (SWB) has alleged imperfections in various
aspects of Petitioners” arguments in similar cases. No such allegations have been made in the case
of this ORDER, presumably because Petitioners’ comment letter was lost.

4. Petitioners wish to avoid litigation and therefore have prepared this PA to address the
following issues: (A) CEQA comments are timely in writing up to project decision; (B) ORDER R2-
2008-0093 is an enforcement order for which a Categorical Exemption (CE) applies; (C) the Cortese
List prohibition applies to CAOs.

A. CEQA COMMENTS ARE TIMELY AT PROJECT DECISION

5. Exhibit D!, attached to this PA, is a copy of the United States Postal Service Certified Mail
Receipt (PS Form 3800) and the associated Return Receipt (PS Form 3811). The tracking number
on each document is “7007 0710 0000 2920 8274".

6. CEQA requires public agencies to consider the consequences of proposed actions before
making a final decision. That duty exists without regard to participation in the process by members
of the public. CEQA does require that members of the public, and other interested parties, exhaust
administrative remedies prior to seeking review of decisions subject to CEQA. In this case,
Petitioners exhausted their administrative remedies by submitting written comments prior to the time

that the R2WB made its final decision.

! There are no Exhibits A, B, or C attached to this Addendum No. 1. Exhibit D was labeled following the
attachements to the Petition itself to avoid potential confusion.

DECEMBER 5, 2008 POINTS AND AUTHORITIES (PETE’S STOP)
-Page 2 of 5 -
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7. There is no time limit for the submission of comments pertaining to compliance with the
provisions of CEQA. PRC §21167.6(e) specifies the information that will be included in the record
of proceedings for judicial review. In particular, PRC §21167.6(e)(7) says:

(7) All written evidence or correspondence submitted to, or transferred from, the
respondent public agency with respect to compliance with this division or with
respect to the project

8. Furthermore, the Regional Water Quality Control Boards (RWBs) are subdivisions of the
SWB. Petitioners’ letter dated October 28, 2008 is certainly before the SWB now, so it is irrelevant
whether or not the R2ZWB considered it prior to their decision. The SWB has its own independent
and intrinsic obligation to comply with CEQA.

9. Finally, Petitioners comments did not pertain to the enforcement of the Water Code (WC),
but to the lawfulness of the meeting held on November 12, 2008 and therefore the R2ZWB has no
basis to exclude them from consideration, and therefore Petitioners satisfied their duty to submit
their concerns to the R2ZWB.

, B. ENFORCEMENT ORDER

10. CAO No. R2-2008-0093 is issued pursuant to WC §13304 to enforce the laws and
regulations administered by the R2ZWB?, and therefore the ORDER concludes that it is an
enforcement order. Furthermore, Title 14 of the California Code of Regulations (14 CCR) §15321
is a CEQA Categorical Exemption (CE) that exempts enforcement actions by regulatory agencies
from the requirement of preparing an analysis of the environmental effects or impacts of proposed
projects.

11. However, CCR §15300.2(e) prohibits the use of any CE on sites included in the Cortese
List. The subheading used in 14 CCR §15300.2(e) is “Hazardous Waste Sites”. That subheading
is not part of the regulation, nor is it part of the statute, PRC §21084(c), that is the authority for the
regulation. PRC §21084(c) refers to Government Code (GC) §65962.5, and GC §65962.5(c)(3)

2 See Findings Nos. 13 and 15 in CAO.

DECEMBER 5, 2008 POINTS AND AUTHORITIES (PETE’S STOP)
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causes, by operation of law, every site for which a CAO is issued pursuant to Water Code (WC)
§13304 that “concerns the discharge of wastes that are hazardous materials” to be included in the
Cortese List. Therefore, it is “hazardous materials” and not “hazardous wastes” that are governed
by PRC §21084(c) and 14 CCR §15300.2(¢). Therefore the first issue is not whether the ORDER
is an enforcement order, but whether the ORDER involves hazardous materials. Finding No. 9(d)
concludes that the project involves materials that are hazardous within the meaning of HSC
§25501(0).
C. CORTESE LIST APPLIES TO WATER ORDERS

12. The SWB has asserted that the Legislature did not intend for PRC §21084(c), GC
§65962.5(c)(3), and Health and Safety Code (HSC) §25501(0) to apply to orders based on WC
§13301, and by extension WC §13304. In support of this theory, the SWB has cited GC
§65963.1(a):

65963.1. Except as otherwise provided in Article 8.7 (commencing with Section
25199) of Chapter 6.5 of Division 20 of the Health and Safety Code, this chapter
applies to the making of a land use decision or the issuance of a permit for a
hazardous waste facility project by a public agency, as defined in Section 25199.1
of the Health and Safety Code, including, but not limited to, all of the following
actions:

(a) The approval of land use permits and conditional use permits, the granting of
variances, the subdivision of property, and the modification of existing property lines
pursuant to this division or Division 2 (commencing with Section 66410) of Title 7,
and, for purposes of this chapter, "project” includes an activity requiring any of those
actions.

/
13. The SWB argues that the focus of part (a) on land use decisions makes it inappropriate

to apply GC §65962.5(c)(3) to WWTF. However, the SWB does not read further to find part (c) of

GC §65953.1: .
(c) The issuance of waste discharge requirements by California regional water
quality control boards pursuant to Article 4 (commencing with Section 13260) of
Chapter 4 of Division 7 of the Water Code.

1

14. It is therefore clear that the Legislature did consider its Water Code, and the agencies it
created to enforce its Water Code statutues, when it enacted Article 6 of Chapter 4.5 of Division 1

of Title 7 of the Government Code, which includes the Cortese List statute, GC §65962.5.
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CONCLUSION
15. The R2ZWB did not proceed according to law when it approved Resolution No. R2-2008-
0093 because it violated PRC §21084(c).
Dated: December 5, 2008

[Coe By

/s/ Ken Berry, /

California Citizens for Environmental Justice
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